
February 6 ,2002  

Ofr ice of tl ic Secretary 
Fcderal Communications Commission 
445 I 2"' Strecl SW, ~ u i t c  TW-XBI I 5 
Washington, D(' 205.54 

RECEl VED 

- 6 2003 

RE: NOTICE OF MI'LTIPLE O R A L  ANI) WRITTEN EX PARTE COMMIJNICATIONS 
 two originals filed in the proceeding captioiicd: Trierzrrial Review uf the Sectiun 251 
Uirbsirdlirrg Obligaciuns of Incurnberir Local Exchauge Carriers, CC Docker No. 01-338; CC 
Docker No. Y6-98; and CC Docker No. 98-147 

Dear Sccrclary: 

This notice or ex parte contacts i s  meant to covcr a series of additional contacts between NARlJC 
Member Commissioners and FC'C- C'ommissioncrs that occurrcd between January 28, 2003 and February 

('OMMISSIONIX'S OFFICES AT4:50 PM ESI '  B E F O R E  SUNSHINE. This isjust the notice of the 
riling. NAKI IC rcspectfiilly rcqucsls any waivers needed to file this out ~ of-time. 

A. TI'ESD,ZY, J~N I !ARY 28, 2003: 

Cuirtnriwiorrer Brerf Perlururr with  the T~.Yu.Y Public Ucililj, Corrrmission filed thc attached letter wilh the 
l,'C('. 

6, 2003. NOI'P THlS E N T I R E  PACKAGE 01; DOC[JMEN'TS WAS E-MAILED TO ALI. THE FCC 

R.  FHIUY. .J,WLI,AHY 31, 2003: 

Al l  ilircc members of the ,W&,Jcr,sej, BoardufPublic Ucililies liled the attached lctlcr with  the FCC 

<'. YIONDAY, FKHHI IARY 3, 2003: 

Tltoisus Loirg. ,Idvi,sur IO CaluiJriria Curriwii,s.siurwr Lorerra l.ynch, left voice mai I fur Jordan 
Gnltbreiir, Adviwr to Cummirsiniter M. Cupp.s. noting thc critical importance to California of continuing 
"1.i iic-Sharing." 

I). T\!F.Sn,\V, FEBRUARY 1, 2008: 

Califiirrria Coruiriissiurrer Lorenu I-yrrclr l c i l  a message for Cutrrntitsioizer Copps on the same issue - the 
critical imporlance tn (:allfnmia of conlinuiiig I.ine-Sharing. 

E. WEDNESDAY, FEBRL!AI~Y 5,2003 

Betueen lb'edncsday nighl, Fehriiaiy 5 ,  2003. and 'Thursday morning NAKUC's Geiieral CounselBrad *\ 
Rurrr,cay spokc one or more timcs with Liva Zainu, Office of  Coinmlssioner Adelstein, Marclrew Brill, 
oftice of('omn1iesioner Ahemalhy, Cliri~vruplrer Liberrelli. Office ofihe Chairman, Dan Gonzales 

"3. Gf Copies MC'd 0 t 1 \, 
Lis!ABCDE 

i 1 ) j 1  I) i ?(I()(); . ?()? SOX n(][) . ][)2 , y c ) s , 2 2 ~ r ~ ~ ~  



Office o f  Commissioner Martin and Jordan Coldstein, Orrice of Commissioner Copps. [n all of those 
calls, Mr. Ramsay discussed NAKUC's  probable filing of a refincment of is positions in this docket 
sometime bcfore "sunshine" on the 0th. In one or more ofthose calls Mr. Ramsay also reiterated aspects 
of NAKUC's base posilions and described the continued state commissioner support for NARUC's base 
positions. 

F. THI~RSUAY, FEBRUARY 06,2003: 

( I )  Becky Klein, Chair ujthe Texas Public Oriliry Conrmi.wiu8r e-mailed the attached letter dated 
Thursday. February 0, 2003 to all FCC Cunrmissiuner Offices. 

As a result o f  the calls to FCC Commissioner assistants listed earlier, NARUC's Cenerul (2) 
Cuuirsrl Brad Rantvaj? forwarded an April 2002 New York Public Service Commission filing (which is 
already filed in (he record of this proceeding) to Li.sa Zairru, Chris Li&ertel/i, Dan Gonzales, Jurdan 
Cud.suifr, andMarrlrew BriN about a possible filing by NARUC. A copy of a written January 28, 2003 
ex parte from Texas Conrmi.ssioner Brett Perlnran (also attached) was forwarded as well. The forwarded 
cx parte discussed possible switching "cconoinic/opcrationaI" impairment in urban areas. The text of the 
e-mail follows: 

"Morning (still,,.) I've called each of you to alert you to NARUC's prospective filing today. As a result 
of my conversations with Chris discussing various aspects of that filing, 1 fonvarded to him a copy of a 
written January 28, 2003 ex parte from Texas Commissioner Brett Perlman with one section highlighted 
discussing possible switching "economiciopcrational" impairment in  urban areas - which - i f  NARUC 
docs indeed file i t  later today, supports one key aspect of the NARUC proposal, aka nothing should drop 
off until a State decision (or perhaps in the case of the possible listed presumption against inclusion in 
that tiling - until the State has a reasonable opportunity to rebut). That document is still "fluid." Some of 
my coversations with the rest o r  you also suggested you would probably also find the Perlman "excerpt" 
of interest. On the same issue, I also ran across some relevent passages in New York's comments already 
filed i n  this proceeding. I'm expecting a Cew states to try to tile in suppon of NARUC's letter later today 
(A few should come i n  even if for some reason NARUC does not File). If I get them, I will circulate them 
to you. (If they were filed before S:00 eastern) - otherwise you'll have to check the record to see if you got 
any "prohibited" late ex partes ... The relevant excerpts from both filings pasted in below (the New York 
comments are attached. Hope ya'll are getting more sleep than mc ..... have a great day BRAD 
( I )  Texas Cmr. Perlman Ex Parte to Cmr. Martin- "In fact, the Texas Commission has recently 
perfonned exactly the type of analysis that you discussed in your speech. Last year, the Texas 
Commission rcviewed the necessity for local switching by examining the robustness of the local 
switching market and whether CLECs would bc impaired should switching be removed as an unbundled 
network element. *****In applying thc FCC's existing test, the Texas Commission found, based on the 
specific circumstances in our market, that SBC was not offering nondiscriminatory access to the enhanced 
extcnded loop (EEL) in urban areas (Zone I ) ,  such that CLECs would be able to utilize their own 
switching. The Texas Commission, based on a review of an extensive factual record, also found 
impairment in suburban and rural markets. The Texas Commission left the door open for removal of 
switching as an unbundled elemcnt when SBC can demonstrate tha t  i t  provides nondiscriminatory access 
to the EEL to its CLEC customers. In addition to the MCI arbitration, the Texas Commission's recent 
rcport on competition may provide insight as to the impact of the Commission's proceedings.2 This 
Rcport, ujhlch contains exchange lcvel data from local exchange providers, is the most in-depth and 
recent analysis of local telecommunications competition available. The Report shows that CLEC market 
penetration (both in terns of revcnues and access lines) has remained essentially flat since January 2001, 
due in large part to industry conditions (during the last two ycars 47 Texas CLECs declared bankruptcy 
and 42 relinquished certifications to serve) At the same time, the method of entry for CLECs continues to 
change, with some form of facilities-based service ( W E - L  or carrier-owner facilities) comprising 45 



of CLEC rcwnues, rollowed by UNE-P (44%) and resale ( I  2?6). ******* On the other hand, the data 
shows that UNE-P is the primary means of serving residential customers in urban and suburban areas. 
UNE-P accounts for 76% of CLEC urhan residential lines and  67 % of CLEC suburban resldential lines 
in Texas." 
(2) NEW YORK PSC'S APRIL 2002 COMMENlS: Page 3-4 specifically addresses demonstable 
"impairment" of CLEC self-provisioned switching for the mass market in NY, pretty close to, if not the 
most, competitive markct in the US - and for the the NYC area most densely populated urban market. 
***Footnote 17 says "Moreovcr, the fact that  thc hot-cut process impairs the CLECs'ability to provide 
their own switching is reinforced by the failure of the CLECs to install their own switches during the 
period they were arguing that the unbundled switching rate was too high." 
***Foilmote I 8  says: "Thcre are currcntly I .8 million lines being served via UNE-P. The 56,000 hot-cut 
orders in  2001 consisted of 
approximately 157,000 lines. At that rate, i t  would take Verizon over I I years to switch all the existing 
UNE-P customers to W E - L .  In addition. Veriron would need to perform hot-cuts for new CLEC 
customers served via 
LINE-I,." 
***The Tcxt says the PSC found: "Verizon provisioned a n  average of approximately 205.000 orders per 
month via UNE-I' in years 2000 and 2001. 13  'lhosc orders should increase in 2002 as the CLECs(tm) 
IJNE-P offering is expanded under the Plan. Verizon performed approximately 56,000 hot-cut orders in  
2001 or a n  average oi'approxiniately 4,700 hot-cut orders per month. Verizon would need to dramatically 
increase the nunibcr of hot-cut orders per month if UNE-P was terminated and CLEC customers were 
switched. In fact, it' all of the 205,000 UNE-P orders wcre to become UNE-Loop (UNE-L) orders, 
Verizon's hot-cut performance would have to improve approximately 4400 percent. Such an improvement 
would be unlikely absent major changcs to streamline the hot-cut process." 

(3) NARUC President and Michigan Commissioner David Svairda. NARCJC 1st Vice President 
Georgia Conrntisioner Stan Wise, NARUC 2nd Vice President Washington Chair Marilyn Showalter, 
NA RUC Telecomnruiricatiorrs Chair Michigan Conrmi.wioner Roberl Nelson, NARUC 
Telecomnruiricatiorrs Co - Vice Chair New Vork Cuirmrissioner Thonras Duirleavy, NARUC 
Telecommunicatioiis Co - Vice Chair Florida Chair Lila Jaber, Alaska Chair Nan Thompson, Georgia 
Coinmissioner Stan Wise, New Jer,wy Conrntissioner Coirnie Hughes, Kentucky Chair Martin J .  
Huelsmunir, Iowa Chair Diane Munns, Iowa Conrnrissiirer Elliott Sniitlr, Texas Commissioner Bret 
Perlnrann, Mussarhuselts Conrnrissioner Paul Vasington, Nebraska Commissioner Anne Boyle, 
Oregos Comntirsioiier Joan Snritlr, and Maine Commissioner Thomas Welch, several other State 
Commissioners, and numerous State staff, including NARUC General Counsel Brad Ramsay were on a 
call with FCC Chairnrun Michael Powell to discuss NARUC's proposal (attached). 

(4) NARUC President arid Michigan Cornnrksioirer David Svairda. NARUC 1st IVice President 
Georgiu Commissioner Sian Wise, NARUC 2nd Vice Pre.vident Washington Chair Marilyu Showalter, 
NARUC Telecoiirnrurricatioir.~ Chair Michigan Commissioner Robert Nelson, NARUC 
Telecommunicatioirs Co - Vice Chair New York Contmissioner Thomas Durrleavy, NARUC 
Telecortinrurrication,~ Co - Vice Chair Florida Chair Lila Juber sent the attached letter and outline to 
more detail NARUC's position on how the FCC should proceed in this docket. 

(5) Pennsylvania Conrmissiorrer Gletrii Thornas sent the following e-mail to FCC Commissioner Kevin 
Marlin: "-----Original Message----- From: Thomas, Glen Sent: Thursday, February 06, 2003 3:30 PM 
To: 'kmartin@fcc.gov' Subject: Triennial Review -Kevin - T know you are probably pretty swamped 
down therc right now as you try to put the finishing touches on the triennial review. It sounds like you 
and your fellow commissioners are making quite a bit of progress and I certainly can't wait to see the final 
product. I just wanted to reach out and let you know that 1 appreciate your advocacy for the states in this 
process. From what I hear, you arc really sticking up for the states and it is greatly appreciated. It  I S  the 



right thing to do. 
different zones or density cells (as we call them here). Telecommunications policy is clearly becoming 
more regionalized hetween areas of greater population and areas of sparser population. If the FCC could 
acknowledge this reality and then formulate rules that recognize this distinclion, it will pave the way for 
states to do the same in this and in other areas. I’m sure that  there will be many important devils in the 
details, but the overall concept i s  a good onc and one that I would look forward to standing behind. 

Thanks for all the hard work you have put into this and 1 look forward to seeing you soon.” Glen 
Thomas, Chairman - Pennsylvania PUC 

(6) A representaiive from the New Jer.wy Board of Public Ufilitie.$ sent the following to all the FCC 
Cornniissioner nsfices: “The New Jersey Board of Public Utilities The New Jersey Board of Public 
Utilities has recognized, through various decisions related to Local Competition matters, that access to 
unhundled switching and the other network elements that constitute the UNE-Platform, are necessary for 
inass market provision of local service, particularly residential and small business customers. In a Status 
of 1,ocal Compelition proceeding, the Board held hearings relating to, among other things, whether 
CLECs should have access to unbundled switching. At  the conclusion of these hearings and subsequent 
collahorative workshops, the Board required that the UNE platform be available to CLECs serving the 
mass market. Without such acccss, CLECs would therefore be impaired from serving this market 
segment and their ability to develop a critical mass ofcustomers in  a given geobTaphic area, would be 
eliminated. As we have previously stated, we have experienced significant inroads by competitors into the 
rcsidential and small business local exchange markets over the last 6 months which is directly attributable 
to lower U N E  rates and the availability of the UNE-P. Without the platform, these consumers wil l  see 
litile or no competitive alternatives. We again urge the Commission to give the states the discretion we 
need to tailor rules to our market and not set mandatory nationwide rules that cannot possibly account for 
the unique circumstances in each individual state. In addition, this Board and the FCC relied upon, 
among other things. the availability of UNE-P in detemiining that the local market in New Jersey was 
sufiiciently open to allow Verizon-New Jersey to enter the long distance market. Elimination of UNE-P 
will cause the carefully craned balance between local and long distance markets to be skewed toward 
Verizon and the other Regional Bell Operating Companies a t  the expense of competitors and consumers.” 

OTHER INFORMATION 

I also like the notion a lot of looking at  the switch issue from a perspective of 

Except as otherwise noted, contacts with FCC Commissioners and Staff re-emphasized NARUC 
members’ conimitment to the tasks Congress assigned to the State commissions and urged the FCC 
representatives not to limit or restrict the tools available to the States in fulfilling their tasks. State 
commissions remain focused on the difficult tasks of promoting facilities-based competition as 
envisioned by the 1996 Telcconimunications Act and assuring customers receive better service and more 
choices at lower prices. States cannot accomplish that important economic policy goal without the 
availability ofeffective competitive entry stmtegies. 

If you have any questions about this, or any other NARUC filing, please do not hesitate to give 
me a call at 202-898-2207 or jramsav(~~~nariic.org. 



January 31,2003 Letter From by the New Jersey Board of Public Utilities: 

Honorable Michael K .  Powell, Chairman 
Honorable Kathleen Q. Abernalhy 
Honorablc Michael J .  Copps 
Honorable Kevin J. Martin 
Honorahle Jonathan S. Adelstein 
Federal Communications Commission 
445 12"' Street, sw 
Washington, DC 20554 

Dear Chairman Powcll: 

This letter is written in support of the issues and concerns raised by members of the House of 
Rcpresentatives regarding potential changes under consideration by the Commission with respect to 
compctilor's acccss to the existing telephone network. That correspondence addressed several issues 
including ( I )  consumer advocates' concerns that the proposal would lead to higher rales for local 
tclephone service; (2) CLEC concerns that proposed changes would curtail their services or be forced out 
of business; (3) long distance carriers' concerns that Bell Companies would gain a significant advantage 
in  providing long distance scrvice; (4) independent Information Service Providers concerns that they 
would be placed at  a significant competitive disadvantage; (5) state regulators, such as this Board, 
coiicems that we would he preempted by FCC regulations and, since we utilized the UNE-P framework 
for assessing sufticient local conipetition to recommend long distance entry by Verizon, the proposed 
changes would undermine local competition; and (6) small business' concern that they would lose 
competitive alternatives if UNE-P and existing network access rules were eliminated. 

preemption and the potential elimination of the IJNE-P. We have experienced significant inroads by 
competitors into the residential and small business local exchange markets over the last 6 months which is 
directly attributablc to lower IJNE rates and thc availability of the UNE-P. Without the platform, these 
consumers will see little or no competitivc alternatives. We again urge the Commission to give the states 
the discretion w e  need to tailor rules to our market and not set mandatory nationwide rules that cannot 
possibly account for the unique circunistances in each individual slate. In addition, this Board and the 
FCC relied upon, among other things, thc availability ofUNE-P in determining that the local market In  

New Jersey was sufficiently open to allow Verizon-New Jersey to enter the long distance market. 
Elimination of UNE-P will cause the carefully crafted balance between local and long distance markets to 
be skewed toward Verizon and the other Regional Bell Operating Companies a t  the expense of 
competitors and consumers. 

January 24, 2003 letter, to address the concerns of consumers, CLECs, long distance companies, 
indcpendent Ish, small businesses and state utility commissions as part of your deliberation of these 
complex public policy issues. Sincerely, 

As we have stated repealedly in the past several months, we are particularly concerned with state 

In conclusion, we would urge the Commission, as do the members of Congress who authored the 

- 
Jeanne M. Fox, President 

Frederick F. Butler. Commissioner 

Carol J .  Murphy, Commissioner 

Connie 0. Hughes, Commissioner 

.lack Alter, Commissioner 



Dear Chairman Powell: 

Thank you for continuing our dialogue on the FCC Triennial Review. 

NARUC considers the issues to be addressed in that proceeding to be vital to ensuring 
sustainable, economic competition in the telecommunications industry. This has been an intense 
process and we commend you for your hard work. We believe that, in the Telecommunications 
Act of 1996, Congress intended to establish shared responsibility between the states and the FCC 
for the implementation of the law. In this regard, your leadership in reaching out to the states to 
hear our concerns and suggestions is much appreciated. We are grateful for the willingness of all 
of the FCC commissioners in working with state commissioners to find a mutually acceptable 
framework to address the availability of unbundled network elements (UNE). 

We would like to offer the enclosed document as a useful summary of much of the 
discussion between state commissioners and the FCC these last two weeks. Some of these 
guiding principles could form the basis for an approach to the UNE issues that we feel would 
encourage competition and further investment in  the telecommunications sector. While we 
might agree that the FCC must, in the first instance, determine whether competing camers are 
“impaired” in the provision of a telecommunication service, we believe that my  ruling that 
results in the removal of a UNE used to provide mass market consumer services should not result 
in a flash cut implementation. AS you will see in the principles provided herein, we believe that 
a reasonable transition period for the benefit of consumers and carriers alike is critical. We 
acknowledge that there are differences among states in their position. We encourage you to seek 
state input and refer to the individual comments filed by states. 

We hope you find this information useful. Thank you again for giving us the opportunity 
to work through these important issues with you. 

Commissioner Robert Nelson, Co-Vice Chair, David A. Svanda, NARUC President; 
Michigan Commissioner NARUC Telecommunications Committee 

Thomas J. Dunleavy, Co-Vice Chair, 
Telecommunications Committee Stan Wise, NARUC First Vice President; 

Georgia Commissioner 

Manlyn Showalter, NARUC Second Vice 
President; Washington Chairwoman 

Commiss~oner Lila Jaber, Co-Vice Chair 
NARUC Telecomrnunicatlons Cornmi tlee 



UNE Trietiitial Review: Priirciples and Standards for Stare Conimiviotis 

I. F C T  MTABLISHES GENERAL OVERARCHING PRICIPLES: 

FCC proL'ides generic lunguuge interpreting the ,s[a[utoy resr.<,for iupairmenl applicahle to all 
6'/Kl?ll'Ht.Y. 

Subject lo u .sho~.ving qftheprescrrce or ah.wnce o/'impairment, the FCC .spec$e.c [hat ILECs, 
CLECs. or u Bute PUC (sui .sponle/on 11s own molioni can seek to add t o  or subtruct from uny 
prewmptive nutionul list. Addit ions  mu^ he appropriate, e.g., where persistent "operalionul 
inpirmoii[  i,wues i.e.>urjUce ujier an element  ha,^ been removed. 

The FC'C .spec$es fhut where t i  Slim 's grunulur unaly.<is result,$ in un ilem being reinoved from 
the IWt,  the State hus consitlerahle iii.vci.etion lo Iuilor uny needed trunsitiou period to ussure 
suhscriher 's conlirzuity cfservicr (where it appear..$ u CLEC may potenrially be unable to 
wiitiiiirc opemIions) und providc' (he carrier fs) with an uppropriute timejrame to adjust 
hu,tinessc,s us well us deal with uny nece,ssurilj .short terui sewvice adju.stinenl shifIs. 

FCC ESTABLISHES PRESIJMPIIVE NATIONAL LIST: 

Thc u.ce ,fa piwuniptioii u l l ~ ~ ~   he FCC lo better meet the DC Circuit's requirement for u 
gruiiirltir unalysis und uvoiri litigulioii over diether the new ''generic srundard"provided is 
iwcippropriule in applicrrtiorl ~- a jlnw the court .seemed 1oJocus on in ils remand order. 

A .  SWITCHING 

(i)LARGB HIGH-VOL LIME CUSTOMERS I.vrrhscrihei.,s Io higli-capacity voice service.$) IN 
ZOiVE 1: FCC, bused ow record eL'idtvice. eslahli,<hes a presumption sruting Ilia1 access lo 
unhuiidlcd local switching lo seiw Iurge high-volume customers loculed in die Stute-defined 
"Zone I ' '  need not he providcd und should he wrirovedfroni the national lisl. 

(ii) ZONE 3 AND HrGHEK: FCC. hmed U I I  record evidence, estahli.rhes a presuinprion thal 
acce.r.s Io unbundled lo~.al switching in Zone 3 (und higher-for s tuks  /hut huve estahhhed more 
ihan 3 %iiie,r) should remain on the nulional lisl. 

(iii) ZONE 2/1: FCC ,firid.s the record inconclusive whether or not to require the provision of 
urihuudled local ,swilehing,for all murket segiizen/s in Zone 2 and in  Zone I for mu.n murkel 
cu.~twiiers. 

B. 

(I) FCC,/ind,s hmed on record evidence /hut ull other itenrs should be on [he lisl a presuinption 
thut all other items remuin on the list. 

11. 

TOR TRANSPORT AND A1.L OTHER CURRENT UNEs (including Line Sharing) 

III. FCC OUTLWES GENERAL SCOPE OF STATE GRANULAR INQUIRY:' 

I As Ihc DOCS thcmselvcs h a w  argucd, their cosls dnd processcs vary from state to stale. Conscquently, siatc 
comniissiuns, which drc well cquipped IO deal with wriot1ons, and tallor solutions IO the circumstances in their own stares. are 
best iu l led  IO addrcss cconornic and opcrariondl banicrs. Thc proccss i i  Fimllar to ihc derailcd fact-finding and other work o f  the 
stiltc i'onmss1ons in cvalualiny BOC applicallons for author~ry 10 offer in-region mtcrLATA scrvices pursullnt to Scclton 271 



A.  

(0 SlVlTCIUNG ~ LARGE HIGH- VOLUME CUSTOMERS (subscribers to higkupucity voice 
semice,~) IN  ZONE I: Upon applicurioii b.v a CLEC, or on irs oivti morion, [he State ma)) create a 
recoi-d uiid rakc>.final iicliou to rehui thepre,vumplion it] Z.A.(i). 

(ii) OTHER ACCESS TO SWITCHING AND OTHER ELEMENTS: Upon application bj, an ILEC. 
or oii it,\ own inolioti. !he Slate M U J J  estuhlish uproceeding and create a record to dererrnine f 
unhuiidlrd local switching should be !nude nvuiluble in a particular murkel. The Slate PSC 
woirld hutie rltej7e.rihilit~ to dcleniiinr. througlr (1 ,fuct-hased evideiitiur?, proceeding, whar the 
r.elevunr geographic area (market) 1va.Y for I O C ~  .switching (or any eleinent). what conditions 
deievmiiied whelhcr or ! io/ impuirinmt esi~ted.  and to make the ulrimate decision regarding 
wienrioti or elii?iiiiatioii ofui ihundl iq requirenreiilsfor the eleinent in que.Ytion. ' 
u. 

(i) 

GENLRIC PROCEDLJRE TO ELIMINATE, ADD, RETAIN ANY W E :  

GENERIC GUIDELINES FOR A L L  UNES 

FACTORS: FCC .should e.Vcrhlish a iion-e,rhau.rtive list of economic (dtmand andsuppw 
ola.s~ici/y(s), conleslubility uiiulyses. etc) nnd oprrutionalSuctorsSor the sale 

comini.uiott.s to uppl,' iit conducfiiig the itnpairment analysis required by Sectiori 
25l(d)(2). 11 will he very diljicult to provide generic standard,rfor all the elemenls. 
SWITCIUNG SPECIFIC EXAMPLES: FCC could use the extensive record on ways lo 
uiia!]:ze "s~vitchittg " lo crcale a iioii-exhausliv list "of [he type of factors" thul Stales 
should consider in mi), "eletnent " ana1wi.v. 

(ii) 

Economic [actors: 
Proper geographic market definition (CO, cluster of Cos, MSA, etc.) 
Proper product/service market definition (Digital vs. Analog, Large vs. Small 
businessesiResidentia1, etc) 
Number of' Lines in the Market provisioned by C L K  switches 
Number of CLEC switches in the defined market 
Pricing/availability of  collocation (physical and virtual) 
Pricing/avaiIabiIity of altcrnatives to get access to loops other than collocation. 
Transport costs. including all variations of EELS 
Loop migation costs, including project migrations 
Other costs incurred by CLLCs in transhoning to existinginew facilities 

Operational factors: 
o Existence of loop provisioning process that enables customers to switch easily and 

quickly between facilities-based can-iers without undue service disruption on the 
scale required for mass markets services, e.&., for analog hot-cuts, in the same time as 
ILEC retail POTS provisioning and no performance problems for a set period. 
Establishment of terms, conditions and procedures for implementation of efficient 
loop provisioning - meaning a level of provisioning that is not necessarily electronic 

o 

2 

hctwccn statcs and across clcments. Fur cxamplc, network architecture vmcs significantly based on geography and population 
density. How CLEO configure networks can \'ary significantly based on entry strategy and busincss plans States arc best able, 
through ct'idcntiary hcarings, io accommodate ihcsc varlations i fglvcn broad guidelines and flexibility to address the nuanccs of 
individual niarkets An example o f  an elcmeni for which a differcnr geographic area n ight  he more relcvant i s  local transport. In 
ccrtain paris of thv cast coast uf Florlda. casual cvidencc suggests that fiber optic transpon has becn deployed in excess and, in 
ihcory, i s  widely dvalldhlc a i  low cost. This I S subsrantially diffcreni from the case o f  local switching. Given thc existence of 
w d c  \ariation5 in the availability hetwccn clenicnts and dtffcrent nctu'ork desisns that adapt to these varlations, it is important 
\hat slates he ahlc to dctermine relevant iiiarkcis and conditions in rhosc inatkcts that significantly influence thc availab~lity of 
any y i w i  clement l i  is alsu likely that niigration Issucs vary by state and region and possibly by ncrwork clerncnt. 

I t  i s  important to permit states this flcxibiliiy because ofthc great degree ofvariatlon in  markets and submarkets 



loop provisioning, but still capable ofallowing CLECs to transition customers from 
UNE-P to their own switches either on a project basis, or for a single customer. 
Unbundling of all loop types, where technically feasible 
Resolution of all [LEC-CLEC migration scenarios 
Resolution of customer-affecting matters relating to transition from UNE-P to UNE- 
I-, including LNP and 91 I issues 

o 
o 
o 

Caveats: 

(I) N A R K  believes that,  given the DC Circuil’s opinion, by deferring the granular analysis to the States, 
the FCC actually improves the prospect that any FCC order will survivejudicial review. The DC Circuit 
opinion was focused i n  part in how the FCC applied its standard. Rules/guidelines promulgated by the 
FCC would satisfy the granularity requirement because they require the outcome ofthe process to be 
based on a more specitic geogaphic and market analysis --even i f  it IS  the States that apply the FCC 
guidelines to produce specific results. The FCC new rules would recognize that the FCC cannot perform 
the market-specific analysis (at least with all deliberate speed and specificity) and the rules/guidelines 
would guide thc results reached by Statcs. The presumption is essentially of an interim or temporary 
effect. 

(2) NARUC believes the States should make the granular analysis suggested by the D.C. Circuit. During 
reccnt calls, some have raised questions as to whether the FCC has to do a “granular analysis” before any 
items currently on the list can be placed “back on” the national list after the Court’s mandate issues on 
February 20, 2003: 

As outlincd very briefly i n  a previous NARIJC ex parte, notwithstanding the footnote in the 
FCC’s motion to the DC Circuit to extend the mandate, N A R K  believes that a position that the 
Court meant to vacatc all the elements as of February 20, 2003 on the list is legally suspect. 

But, even assuming cquendo all the UNEs are vacated, if the FCC chooses not to implement 
NARUC’s rccommendation, and decides, based on a “granular analysis” that there is “no 
impairment” with respect to specific elements and they must come off the list. all fhe FCC 
Coinini.c.vioizers appear. lu believe rhur the FCC emily can establish a glide palh or Irunsilional 
mechanisrn for CLECs using h v e  i/ems lo “lrumilion ”froni their use. 

If the FCC has the authority needed to establish a transition for such migration for reasons of 
continuity of service, avoiding the further massive disruption that would ensue from a flash cut, 
etc --- the FCC can also establish a transitional period during which time the States could 
determine (for, e.g., certain Zone 1 mass market and Zone 2 customers where NARUC has 
suggested the national record might be inconclusivc) whether ”impairment” exists. Indeed, some 
have suggested a two or three year transition for one particular element, if there is a finding of 
“no impairment.” That is more than an adequate time for a state “granular analysis” proceeding 
to proceed to conclusion. This would allow States to make their determinations to affect the 
outcome and would promote stability during the transition period. 



Appendix - The "NARUC Principkc" 

Elements State Regulators Urge as Components of any FCC Order 

( 1 )  NO STATE PREEMPTION: 

Any FCC Order should make clear no preemption is intended or should be implied - particularly with 
respecl lo additions lo the National list imposed by States. 

( 2 )  PRESIIMPTIVE NATIONAL LIST THAT INCLllDES EXISTING USE'S. 

Any FCC lisl should. at a minimum. include all existing items. 

(3) STATE CHECK OFF BEFORE A IINE IS DE-LISTED . 
Carriers that want to remove a n  item from the list musl make a factual case before a State commission. 

(4) TIMING OF IMPACT OF STATE DECISION. 

A n y  challengcd U N E  stays on [he required list until State commission makes contrary finding. 

(5) CAUCUS WITH STATES NECESSARY PREREQUISITE. 

FC'C should caucus with State commissions extensively before promulgating the "necessary and impair" 
standard used to evaluate if  a UNE should he available. 

(6) STATE AUTHORITY TO ADD UNEs CONFIKMED. 

FCC should confirm its previous ruling that Stales RETAIN the right to add to the national list after 
hearing based on State and Federal law. 
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pliotrs q lncum Re: Review of ihe Secliori 2-51 Unhundlrrig Ot Exchange 
Cumers ,  Nolice off‘roposed Rulemaking, CC Docket No. 01-338 (rel. Dec. 20, 2001). 

Dear Commissioners: 

As thc discussion betwecn and among the states and the FCC on the appropriate 
rcgulatory paradigm for unbundled network elements comes to an end, I would like to thank 
you for being mindful of the important role that states have played in creating a competitive 
telecommunications market. I would also like to emphasize the c.ritical importance the states 
play i n  conducting the “granular analysis” in individual telecommunications markets required 
by the United Slates Court of Appeals for the D.C. Circuit in the USTA decision.’ 

As you arc undoubtedly awarc, this Commission has invested enormous resources to 
ensure that the competitive framework in Texas has the proper balance between and among all 
the relevant stakeholders. The Texas Commission worked with southwestern Bell (SBC) and 
the competitive carriers for a full two years before granting SBC’s Sdction 271 application, and 
we worked closely with your Commission throughout that process. Because of the critical 
importance of the UNE issues, last year, the Commissioners presided as Arbitrators over a 
hearing pursuant to Section 252 of the fedcral Telecommunications Act to determine whether 
CLECs were impaircd without access to unbundled local switching. The Commission found 
“that CLECs are impaired i n  Texas without access to local switching ‘as an unbundled network 
elenienl.”z This impainncnt w’as found in “all zones” throughout the State, including urban 
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zones. The Commission found “compelling the evidence that UNE-P is the only viable market 
entry mechanism that readily scales to varying sized exchanges to serve the mass market, while 
minimizing capital outlays and permitting a CLEC to gain a foo th~ ld . ”~  Under our own state 
statutc, the Commission also found “that there is compctitive merit and i t  is in the public 
interest to make local switch in^ availablc on an unbundled basis.” As stated in the 
Commission’s arbitration award: 

[Tlhe Arbitrators independently find that CLECs would be impaired in zones 1, 2, 
and 3 i n  Texas i f  local switching were not available as a UNE. Therefore, even if 
i n  its Triennial U N E  Revicw proceeding the FCC were to remove local switching 
from the national list, or create a new exception standard, the Arbitrators 
nonctheless find that on this specific factual record CLECs in Texas would be 
impaired without the availability of local switching on an unbundled basis4 

In reaching this conclusion, the Commission “considered the evidence in light of each of 
the factors specified in 47 C.F.R. 4 51.317: cost; timeliness; ubiquity; impact on network 
operations; rapid introductioii of facilities; facilities-based competition; investment and 
innovation; certainty to requesting camers regarding availability; administrative 
practicality; and rcduced rcgulation.”’ For instance, the record showed that elimination 
of ULS creates additional transactions costs for evcry line. The evidence showed that the 
non-recurring cost to niigrate a single analog loop to a CLEC’s collocation cage in Texas 
is $24.52, while the cost to migrate an existing loop/port combination is $2.56, or 
approximatcly 90 percent less. This diffcrcntial does not include any of the additional 
costs o f  thc collocation, the backhaul or the switching incurred by the CLEC6 

The Commission also found the availability of the switch was especially critical 
for the development orresidcntial and small business competition throughout Texas. The 
cvidencc revealed that as the central offices became less dense, the percentage of 
customers served via UNE-P increased.’ In the top 50 end offices i n  Texas, only 8 
percent of the customers are served via UNE-P, while in the 67 least dense offices, 21 
pcrcent are scrved via UNE-P.’ For states with predominantly rural demographics, like 
Texas, UNE-P is acritical entry strategy. 

Although opponents of UNE-P argue that its availability diminishes investment 
in  facilities, the FCC’s own data shows that UNE-P has not deterred facilities based 
deployment, bur rather use of resale. In its Locul Telephone Cornpefiiion Repori, FCC 
data shows that in  Decembcr 1999, CLECs served 33 percent of their customers over 
their own facilities. By contrast, CLECs served 43 percent of their customer through 
resale of the ILEC facilities and 24 percenl of their customers through the purchase of 
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unbundled network elements. In  the FCC’s most reccnt data, June of 2002, CLECs 
scrved 29 percent of their customers over their own facilities. By contrast, CLECs served 
21 percent of their customer through resale of the lLEC facilities and 51 percent of their 
customers through the purchase of unbundled network elements. As these figures 
illustrate, although the use of unbundled network dements has increased dramatically, 
that increase has had a nominal effect on deployment of facilities. Instead, it predictably 
reduced the number of CLEC customers served via resale. The FCC released Texas- 
spccilic data regarding the mode cntry beginning with December 2001 data. In the six 
month period between December 2001 and June 2002, CLECs transitioned from resale to 
UNEs, but facilities-based deployment was unaffected.’ 

I would caution the FCC against usurping the states’ role or adopting any 
approach that would lessen the substantial, important role that the states have played 
since the enactment of the fcderal Telecom~nunIcations Act of 1996. The D.C. Circuit 
was critical of B “uniform national rule” that applics in every geographic market and 
customer class, “without rcgard to the state of competitive impaimlent in any particular 
markct.”“’ Thc states are in the bcst position to makc impairment decisions on a state and 
region wide basis. 

I look forward to continuing the partnership between the FCC and the states that 
has allowcd the competitive marketplace to evolve. 

Sincercly, 

Rebecca Klein 
Chairman 

cc: Commissioner Brett A. Pcrlman 
Coinmissioner Julie Caruthers Parsley 

” I T C  data shows that in December 2001, Texas CLECs served 19 percent o f  their customers over their own 
facilities. By coimast, CLECs served 14 pelcent of their customer through resale of the ILEC facilities and 67 
perccnt of their customers though tlir purchase of  unbundled nerwork dements. In the FCC’s most recent data, 
Junc of 2002, Texas CLECs served I9 percent of their cuslonlers over their own facilities. By contrast, CLECs 
served I O  percent oltheir customers through resale of the ILEC faciliiies and 71 percent of their customers 
throush the purchase of unbundled iietwork elements. Once again, the increase had no effect on rhe deployment 
of faciljtics. 
I n  290 r.3d a t  422.  


